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for the District of Columbia 

i 

No. 6617 

j 

Grace de Bexque, appellant, 

V. j 

i 

United States of America j 

i 

i 

BRIEF FOR UNITED STATES 

i 

J 

I 

STATEMENT OF THE CASE 

This is an appeal by a defendant in a criminal 
case from a judgment and sentence of the Supreme 

Court of the District of Columbia entered Decern- 

| 

her 20, 1935, sentencing the appellant to fifteen 
months in the penitentiary. The chief ground of 
appeal is that this sentence was illegal. 

On June 14, 1933, an indictment in three counts 
was returned against this appellant and one George 
A. Gormley charging them with three separate acts 
of grand larceny in violation of Section 826 of the 
1901 District of Columbia Code (Title 6, Section 
60, 1929 D. C. Code). The first count charged the 
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defendants with the larceny of $4,074.00 on October 
8, 1931; the second count charged them with the 
larceny of $1,000.00 on October 8, 1931; and the 
third count charged them with the larceny of 
$470.00 on October 9,1931 (R. 1-2). Both defend¬ 
ants were convicted by a jury and on November 
27, 1933, the trial judge sentenced this appellant to 
imprisonment for an indeterminate period of two 
years to four years on each count, the sentences to 
run concurrently. Inasmuch as the record in this 
proceeding is not printed we are quoting in this 
brief for the convenience of the Court the entire 
judgment and sentence (R. 4) as follows: 

Supreme Court of the 
District of Columbia, 
Monday, November 27, 1933. 

The Court resumes its session pursuant to 
adjournment: 

Mr. Justice Cox, presiding. 
***** 

Come as well the Attorney of the United 
States, as the defendants in proper person, 
each in the custody of the Superintendent 
of the Washington Asylum and Jail, the de¬ 
fendant deBenque by her attorney David 
Bapp, Esquire, and the defendant Gormley 
by his attorney Joseph C. Turco, Esquire; 
and thereupon the defendant Gormley’s mo¬ 
tion for a new trial coming on to be heard, 
after argument by the Counsel, is by the 
Court overruled; whereupon it is demanded 
of each defendant what further they have to 
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say why the sentence of the law should not 
be pronounced against them, and they say 
nothing except as they have already said; 
whereupon it is considered by the Court that 
for their said offenses each of the said de¬ 
fendants be taken by the Superintendent 
aforesaid, to the Asylum and Jail aforesaid, 
whence they came, thence to the Penitenti¬ 
ary, as designated by the Attorney General 
of the United States, the defendant de- 
Benque there to be imprisoned for the period 
of Two (2) years to Four (4) years on eqch 
count to run concurrently and to take effect 
from and including this date, and the ile- 
fendant Gormley there to be imprisoned for 
the period of Two (2) years to Four (4) 
years on the first count to take effect frbm 
and including this date, and Two (2) ye^rs 
to Four (4) years on the second and third 
counts to run concurrently as to counts and 
to take effect from and including the date 
of the expiration of the sentence on the fifst 
count. 

Inasmuch as the felonies charged in the indict¬ 
ment were committed prior to July 15, 1932, the 
trial judge acted through inadvertence in sen¬ 
tencing this appellant to an indeterminate sen¬ 
tence, for Section 7 of the Act “To establish a 
Board of Indeterminate Sentence and Parole for 
the District of Columbia and to determne its func¬ 
tions, and for other purposes” approved July 15, 
1932 (47 Stat. 697), provides as follows: j 
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Sec. 7. That all Acts or parts of Acts in¬ 
consistent with the provisions of the Act are 
hereby repealed: Provided, however, That 
for anv felonv committed before this Act 
takes effect, the penalty, sentence, or for¬ 
feiture provided by law for such felony at 
the time such felony was committed shall re¬ 
main in full force and effect and shall be im¬ 
posed, notwithstanding this Act. 

The appellant entered immediately upon the 
service of the sentence imposed upon her, and was 
confined in the District of Columbia Workhouse at 
Occoquan, Virginia; but on or about the 19th day 
of December 1935 after serving approximately 
twenty-five months, she filed a petition for habeas 
corpus in the District Court of the United States 
for the Eastern District of Virginia. On Decem¬ 
ber 19,1935, District Judge Luther B. Way granted 
a 'writ of habeas corpus in the following Order 
(R. 6-7) : 

IN THE DISTRICT COURT OF THE UNITED 
STATES FOR THE EASTERN DISTRICT 
OF VIRGINIA 

In the Matter of Grace de Benqtje, petitioner 

Whereas it appears to the Court, from a 
consideration of the petition filed herein for 
writ of habeas corpus, and from the admis¬ 
sion of the United States Attorney for the 
District of Columbia, that the said petitioner 
is confined to the said workhouse under an 
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invalid sentence in that the said petitioner 
was sentenced in the Supreme Court of the 
District of Columbia on November 27, 1933, 
in Criminal Case No. 53382 to the peniten¬ 
tiary for a period of two to four years for 
offenses committed on October 8, 1931, and 
October 9, 1931, in disregard of the provi¬ 
sions of the Act of Congress of July 15,1932, 
which provides for indeterminate sentences, 
but by Section 7 thereof, further provides by 
law for such felony at the time the felony was 
committed should remain in full force ajnd 
effect notwithstanding the act, from which it 
follows that the said petitioner should not 
have been given an indeterminate sentence 
but should have been sentenced under the 

I 

provisions of the law applicable to her case in 
effect at the time of the commission of tke 
crime. Now therefore, it is ordered this 10th 
day of December, A. D. 1935 that the said pe- 
tioner be and she is hereby discharged frdm 
the custody of M. M. Barnard and Arthur jL. 
Petitt, Superintendents of the D. C. Work¬ 
house at Occoquan, Virginia, and said peti¬ 
tioner be and she is hereby remanded and de¬ 
livered to the custody of the United States 
Marshal in and for the District of Columbia, 
to the end that the Supreme Court of the 
District of Columbia may pronounce judg¬ 
ment and sentence upon said petitioner in 
accordance with law. j 

(Signed) Luther B. Way, 

U. S. District Judge. \ 
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On December 20,1935, pursuant to Judge Way’s 
order, the appellant was brought before Mr. Jus¬ 
tice Cox (the trial judge) for judgment and sen¬ 
tence in accordance with law. On that date the 
lower court entered its judgment and sentence in 
the following terms (R. 8): 

Dec. 20, 1935. 

Come as well the Attorney of the United 
States, as the defendant in proper person, 
in custody of the Marshal on Habeas Corpus 
proceedings and by her attorney, Janies J. 
Laughlin, Esquire; and thereupon it is con¬ 
sidered by the Court that the sentence here- 
tofore pronounced in this case, be and is 
hereby set aside and altogether held for 
naught; whereupon it is demanded of the de¬ 
fendant what further she has to say why the 
sentence of the law should not be pronounced 
against her, and she says nothing except as 
she has already said; whereupon it is consid¬ 
ered by the Court that for her said offense 
the defendant be taken by the Superintend¬ 
ent of the Washington Asylum and Jail, to 
the said Asylum and Jail, whence she came, 
thence to the Penitentiary, as designated by 

the Attorney General of the United States, 

•/ • 

there to be imprisoned for the period of 
Fifteen (15) months on each count of the 
indictment, said sentences by counts to run 
concurrently, to take effect from and includ- 
ing this date, to which action of the Court 
the defendant by her attorney prays an ex¬ 
ception, which is noted. 
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ARGUMENT j 

The contention of the appellant seems to fc>4 that 

i 

the term of court, at which the sentence of Novem¬ 
ber 27, 1933, was imposed, had long since expired, 
and therefore that the lower court had no jjower 

I 

to enter the judgment of December 20, 1935. The 
effect of appellant’s contention is that she should 
have been set free when she appeared before | Jus¬ 
tice Cox on December 20, 1935. 

The Government’s position is that the first! sen¬ 
tence was void and, therefore, a lawful sentence 
could be imposed at a subsequent term of cornet. 

It seems clear that District Judge Way, trial 
Justice Cox, appellant and her counsel, and the 
Government are all in accord upon one proposi¬ 
tion, namely, that the judgment and sentence of 
November 27, 1933, was void. The court had no 
jurisdiction whatever to impose an indeterminate 
sentence in this case. So far as crimes committed 
before the passage of the Act of July 15,1932, ivere 
concerned, it was just the same as if there whs no 
such statute enacted. Under such circumstances, 
the imposition of an indeterminate sentence would 
be wholly without legal authority and, therefore, 
void. See Egan v. United States, 287 Fed. 958, 52 
App. D. C. 384, wherein this Court said: 

Objection is made that the punishment 
imposed is not that authorized by the statute, 
and that the judgment is therefore Void. 
Appellant was sentenced to the penitentiary 
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for a term of two years. Section 113 of the 
Penal Code, under which defendant was sen¬ 
tenced, provides a punishment by fine of not 
more than $10,000 and imprisonment for not 
more than two years. It is the rule in the 
courts of the United States that the judg¬ 
ment in a criminal case must conform strictly 
to the statute, and that any variation from 
the provisions of the statute, either in the 
character or extent of the punishment in¬ 
flicted, renders the judgment void. Harman 
v. United States (C. C.), 50 Fed. 922. 

The grand larceny statute (Section 826, supra) 
provided for a straight sentence which could not be 
less than one year nor more than ten years; not a 
sentence “for a maximum period, not exceeding the 
maximum fixed by law, and for a minimum period 
not exceeding one-fifth of the maximum period 
fixed by law,” as provided by Section 3 of the “In¬ 
determinate Sentence” law. The appellant was 
virtually sentenced under both statutes, the provi¬ 
sions of which were so interwoven in the judgment 
that was entered that they could not be separated, 
and the result was necessarily entirely void. To 
paraphrase the language of the Egan ease, supra, 
the judgment of November 27, 1933, did not con¬ 
form strictly to the statute, but was a variation 
therefrom in the extent of the punishment inflicted. 

The law seems well settled that where a court 
sentences a man to imprisonment for less than a 
year in the penitentiary, the judgment is void be- 



I 


cause the law does not authorize the court to redder 
such a sentence. See Rammers v. United States 
(C. C. A. 5th), 279 Fed. 265; Copeland v. Archer 
(C. C. A. 9th), 50 F. (2d) 836; and In re Bonner, 
151 U. S. 242. | 

Certainly the same reasoning applies to the case 
at bar. And being a void sentence, the trial cdurt 
could treat it as a nullity and impose a new sen¬ 
tence at any time in accordance with law. This is 
precisely what was done. The lower court’s juris¬ 
diction of the case for the purpose of imposing a 
lawful sentence was not lost by the expiration of 
the term at which the void sentence was imposed. 
In Hammers v. United States, supra, the court 
said: 

A principal contention urged in behalf of 
the plaintiff: in error is that he was not sub¬ 
ject to be resentenced at a term of the court 
subsequent to the one at which he was con¬ 
victed on his pleas of guilty. The sentences 
imposed at the time of the convictions were 
invalid, as the law does not authorize a sen¬ 
tence to imprisonment in a penitentiary for 
a period less than one year. In re Mills, 135 
U. S. 263,10 Sup. Ct. 762,34 L. Ed. 107. the 
imposition of a void sentence is not an obsta¬ 
cle to the assumption by the court which im¬ 
posed it of jurisdiction of the convict, in 
order that a legal sentence may be imposed. 
Where there is a conviction, accompanied by 
a void sentence, the court’s jurisdiction of 
the case for the purpose of imposing a law- 
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ful sentence is not lost by the expiration of 
the term at which the void sentence was im¬ 
posed. i The case is to be regarded as pending 
until it is finally disposed of by the imposi¬ 
tion of a lawful sentence. 

If the invalidity of the sentences had been 
directly attacked, clearly jurisdiction would 
have been retained after the expiration of the 
trial term. In sound reason the case should 
not be different where the attack is collateral. 
One dulv convicted, but not sentenced as 
authorized by law, cannot defeat the court’s 
incompletely exercised jurisdiction over him 
by attacking a void sentence in habeas corpus 
proceedings instituted after the adjourn¬ 
ment of the term at which such void action 
was taken. Bryant v. United States, 214 
Fed. 51,130 C. C. A. 491. 

This is not a case of a court losing jurisdic¬ 
tion to resentenee as a result of a previous 
imposition of a valid punishment, to which, 
in whole or in part, the convict was subjected. 
Hammers was not punished twice for the 
same offense. 

The Circuit Court of Appeals for the Ninth Cir¬ 
cuit approved the reasoning of the Hammers case 
in the case of Copeland v. Archer, supra, wherein 
the court also quoted at length from In re Bonner, 
supra. In the Bonner case the Supreme Court 
said: 

Much complaint is made that persons are 
often discharged from arrest and imprison¬ 
ment when their conviction, upon which such 
imprisonment was ordered, is perfectly cor- 
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reet, the excess of jurisdiction on the part 
of the court being in enlarging the punish¬ 
ment or in enforcing it in a different niode 
or place than that provided by the law. But 
in such cases there need not be any failure 
of justice; for, where the conviction is cor¬ 
rect and the error or excess of jurisdiction 
has been as stated, there does not seem to be 
any good reason why jurisdiction of the pris¬ 
oner should not be reassumed by the court 
that imposed the sentence in order that its 
defect may be corrected. The judges of all 
courts of record are magistrates, and their 
object should be not to turn loose upon so¬ 
ciety persons who have been justly Oon- 
victed of criminal offences, but, where the 
punishment imposed, in the mode, extent, or 
place of its execution, has exceeded the pw, 
to have it corrected by calling the attention 
of the court to such excess. We do not per¬ 
ceive any departure from principle or any 
denial of the petitioner’s right in adopting 
such a course. 

Compare Miller v. Aderliolt, 288 U. S. 200, in 
which the Supreme Court held that a void ofder 
purporting permanently to suspend sentence is 
neither a final nor a valid judgment; and that the 
action of the District Court, at a subsequent term, 
in sentencing the defendant to four years impri¬ 
sonment was proper. The Court said that the first 
order was 

a mere nullity without force or effect, as 
though no order at all had been made; and 
the case necessarily remains pending lintil 
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lawfully disposed of by sentence. Compare 
In re Bonner, 151 U. S. 242, 259-262; G. 
Amsinck A Co. v. Springfield Grocer Co., 7 
F. (2d) 855, 858; Hammers v. United States, 
279 Fed. 265, 266; Biddle v. Thiele, 11 F. 
(2d) 235, 236-237; Bryant v. United States, 
214 Fed. 51. 

It should be noted that the doctrine of Ex parte 
Singer (C. C. A. 3rd) 284 Fed. 60, cited and quoted 
from in appellant’s brief was overruled in the 
Miller case, supra. 

The appellant relies upon United States v. Benz, 
282 U. S. 304, wherein it was held that during the 
same term of court at which a sentence was im¬ 
posed (the sentence was a valid one), the court 
could reduce the sentence even though the defend¬ 
ant had begun to serve it. It was further held that 
it would constitute double jeopardy in violation of 
the Fifth Amendment to the Constitution to in¬ 
crease the sentence, even at the same term. The 
case at bar is not analogous to the Benz case for the 
very obvious reason that the first sentence involved 
herein was a void one. Even giving appellant’s 
first sentence the character of validitv solelv for 

ml %/ 

the purpose of the following illustration we submit 
that the two cases are not in conflict. Appellant, 
under the first judgment, received a maximum sen¬ 
tence of four years. She received fifteen months 
under her second sentence. Allowing appellant 
credit for the twenty-five months which she had 
already served, the new sentence plus the time 
served would be less than the original sentence. 
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Hence the first sentence was decreased, not in¬ 
creased. 

Ex parte Lange, 18 Wall. 163, is not in point. 
In that case the punishment prescribed bv statute 

I 

was imprisonment for not more than one year or 
a fine of not less than ten dollars nor more than two 

j 

hundred dollars; but Lange was sentenced to one 
year’s imprisonment and to pay a two hundred 
dollar fine. Five days after the imprisonment had 
begun, after payment of the fine and during the 
same term, Lange was brought before the sgme 
court on a writ of habeas corpus; an order was en¬ 
tered vacating the former judgment, and he ivas 
again sentenced to one year’s imprsonment from 
that time. The second sentence was held void. In 
Ex parte Parks, 93 IT. S. 18, Mr. Justice Bradley 
thus stated the ground of the judgment in the 
Lange ease: 

In Ex parte Lange we proceeded on the 
ground that when the court rendered its Sec¬ 
ond judgment the ease was entirely oui of 
its hands. It was functus officio in regard 
to it. The judgment first rendered had been 
executed and satisfied. The subsequent pro¬ 
ceedings were therefore, according to bur 
view, void. 

7 ! 

In other words Lange had executed and satisfied 

the prior judgment by the payment of his fine. See 
In re Graves, 117 Fed. 798, 799. Moreover, the first 
judgment was held not to be absolutely void. The 
case at bar is different in at least these respects^ 
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At the time of re-sentenee, the court was con¬ 
fronted with the provisions of two statutes which, 
to some extent, restricted the limits of his judg¬ 
ment. In the first place, the grand larceny stat¬ 
ute made it impossible for the court to sentence 
appellant to less than one year. Secondly, the 
provisions of Title 18 U. S. Code, Section 709a, 
enacted June 29, 1932 (c. 310, Section 1, 47 Stat. 
381), prevented the dating back of the sentence so 
that it would have run from the time of the orig¬ 
inal sentence. For the convenience of the Court 
this section is quoted, as follows: 

Time when sentence begins to run. The 
sentence of imprisonment of any person 
convicted of a crime in a court of the United 
States shall commence to run from the date 
on which such person is received at the pen¬ 
itentiary, reformatory, or jail for service 
of said sentence: Provided, That if any 
such person shall be committed to a jail or 
other place of detention to await transpor¬ 
tation to the place at which his sentence is 
to be served, the sentence of such person 
shall commence to run from the date on 
which he is received at such jail or other 
place of detention. No sentence shall pre¬ 
scribe any other method of computing the 
term. 

Therefore, the very least sentence which the 
lower court was empowered to impose upon appel¬ 
lant on December 20,1935, was one year to begin on 
that date. Giving- the appellant the benefit of 
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“good-time” allowance under the void sentence^ the 
lower court imposed a sentence which would not 
inflict additional hardship upon her, yet at the slame 
time would require appellant to endure substanti¬ 
ally the same punishment that was originally in¬ 
tended to be exacted of her. Actually, the resen- 
tenee is favorable to appellant with the possible ex¬ 
ception that she will not be eligible for parole ilntil 
she has served one-fifth of the fifteen months, as 
provided by Section 9 of the “Indeterminate Sen¬ 
tence” law, supra. Even the very minimum Sen¬ 
tence of one year, however, would not have avoided 
such ineligibility. 

Of course, under the authorities referred to 
above, her release was justly and legally impossible. 

j 

CONCLUSION 

For the foregoing reasons, the action of the lower 
court on December 20, 1935, was entirely proper; 
and the judgment should therefore be affirmed. 

Respectfully submitted. 

Leslie C. G-arnett, j 

i 

United States Attorney. 

John J. Wilson, j 

Assistant United States Attorney. 

Stephen P. Haycock, 

Of Counsel. 
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